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The Plea In Self- Defense 



AFTER forty years* experience in the law I have 
reached that state of mind which has no fear 
to say "I don't know," and I am resolved to write 
a few chapters on law, so that students and 
others can understand them. 

I see no good reason why this serious and dig- 
nified subject need be dressed in mourning or set 
to dirge music, for there is as much fun in the law 
as in anything else, and fully as much manufac- 
tured gravity and skin-deep decorum. 

The road is cleared right now by the promise 
that this work will not abound in definitions which 
do not define or in eulogies which leave the con- 
science of the eulogist in a quaver. So just take 
it easy and let me tell you a few plain things which 
you ought to know if you do not, or which you 
once knew and have since forgotten. 

J. s. w. 
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Practical Law Made Plain 



CHAPTER ONE 

What Is Law? 

LET us say that law is a rule of action, and quit 
at that. Mr. Blackstone wrote a fine defini- 
tion which we all learned by heart ever so long ago, 
but law writers have not treated that definition 
gently, and I could not write one that they would 
have any more respect for. We take it that the 
sun will rise to-morrow morning whether we see 
it or not, because it has been rising ever since we 
knew it and seems to have got into that fixed 
habit — a rule of action. Apples fall and hot air 
rises for reasons we need not bother about now, 
for such is the rule their persistent actions have 
laid down. 

So with people. If they do not act according to 
some rule bedlam will be let loose, and so they 
either keep or make rules to keep themselves inside 
the civic corral, and safe from stampedes or vicious 
mavericks. When you get up in the morning and 
read the paper while your wife builds the fire and 
gets breakfast, you do not permit her to throw 
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the cinders in the street or on the sidewalk — ^for it 
would violate some city ordinance. You are fairly 
sure the honey you put on your pancakes is bee 
honey, for the grocer knows if it is not the pure food 
law will get him. When you kiss your wife goodbye 
and go to the office you know you are not to kiss the 
stenographer when you arrive there. There might 
be germs and besides it would be sure to be a risk if 
such a thing were done and found out, and so the 
law of infection and the law to keep the peace both 
admonish you to be good. If you buy a car there is 
a law that makes you pay a tax, and another that 
keeps you on one side of the street, and still another 
relating to joy riders, besides the social requirement 
that you be able to make at least one payment 
when you buy. Thus I might go on to remind you 
that like the six hundred we have law to the right 
of us and to the left of us, even into the very jaws 
of death when the undertaker seems to charge 
without any regard to law whatever. All these are 
rules of action, hence laws. 

Lots of people seem to think that if there is 
anything wrong there ought to be a law passed to 
fix it. This instinctive notion is a great compliment 
to our legislatures, for they really are not quite 
omnipotent. The truth is we have too many laws 
now and the public has for a long time been un- 
consciously looking or hoping for a legislature that 
would provide for its own pay and that of the rest 
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of the public servants, repeal a big batch of laws 
and then go home "its crown to wear." 

But in a general way, we have two kinds of law 
— statutory and common. The legislature passes 
biUs and they are signed by the governor and pub- 
lished in the official state paper or statute book 
and then they are laws. Nobody may read them, 
but that makes no diflference. If anybody thinks 
these laws are not boss, let him start something. 
We have a session of the legislature every year or 
two and the laws passed fill quite a good sized 
volume. Then there are the compiled statutes — 
the laws passed by former legislatures and put 
together by some hard working man who is hon- 
ored by having the compilation named after him. 

Besides all this statute law we have the common 
law. This is made up largely of rules dug out of 
the reports of English decisions for the last few 
hundred years and put in shape by such law 
writers as Coke and Blackstone. The English 
common law was brought over in the Mayflower 
with a lot of other things and, like the poor, it is 
still with us. For centuries it has been the English 
way of doing things to find out when it came to 
deciding a lawsuit how the other judges had de- 
cided similar questions, and then let the deciding 
judge's mind follow along with those others. 
Hence it is a system of precedents, so that when 
a principle of law is thus solemnly settled it be- 
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comes a rule which you can rely on in buying and 
selling land and in doing mercantile business and 
carrying on affairs in general. Our American 
system is the same and the way to win your case 
is to show the court that if it would be in line with 
all the other courts it must hold your way, for 
courts are like people, and go on the theory that 
misery loves company, and often follow a rule 
they have no use for, just because so many other 
courts have followed it. 

We get quite a sprinkling of our methods of de- 
ciding questions from the civil or Roman law, which 
furnishes us much of what we call equity or equit- 
able jurisprudence. The Romans were strong on 
law even if they did at times hang their statutes up 
so high that nobody could read them, and they were 
also inclined to avail themselves more of good- 
hearted common sense than iron-clad rules in set- 
tling controversies between their litigants. They 
had no use for juries. They believed that lawsuits 
should be decided by lawyers and not by farmers 
and bricklayers and habitu6s of pool halls. Nor 
did they lose much sleep over the way some former 
jurist had decided things. They were like the 
colored voter who told the campaign orator that 
it was not the soup houses he had opened two years 
before "but de question am, what is you gwine to 
do now?'' Napoleon persists even though dead 
in advertising himself as a soldier, but his most 
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enduring achievement is the civil code he completed 
for France which is well in line with Roman law 
and is a wonderful monument to his genius. It is 
also the code of Louisiana today. 

Thus, Roman law, English common law, and 
statute law combine to keep us good and make us 
behave ourselves. 

Of course, cities enact ordinances and plenty of 
them, but they are a good deal like statutes and 
may as well be thrown in with the rest for good 
measure. 

You may cry out that no one can hope to learn 
all these different kinds of law and how can one 
obey a law he never heard of or how can he know 
how to follow a law he does not understand. My 
dear reader, this is just where the noble legal pro- 
fession comes in. Go to your attorney and pay him 
a reasonable fee and tell him to find out what the 
law is on your point and tell you. If you think he 
does not earn his money, just try finding out for 
yourself and see how soon you will get lost. Why, 
you would not even know how to begin to look for 
the law on your subject. 

If you should go to the state library with its 
thousands of volumes you would be perfectly be- 
wildered and when you found a decision you would 
not know whether it had been over-ruled or not. 
Or, if you found a statute, how could you be sure 
it had not been repealed or amended? It is to save 
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you some of this trouble and give you some idea 
of law that this valuable book is being written 
and if you are half a man you will appreciate it 
accordingly. 
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CHAPTER TWO 

How the Courts Work 

TT is no easy thing to tell just what a court is. 
-■- Probably a very good stagger at it would be to 
say that it is a human concern authorized to hear 
and decide lawsuits, consisting of one or more 
human beings actively or potentially engaged in 
that work. It is a human thing because it cannot 
work without human instrumentality and direc- 
tion. It must be authorized to hear and decide law- 
suits, or else it would be a mere kangaroo court, a 
little mob acting about as sensibly and decently 
as mobs usually do. There must be one or more 
human beings, not men necessarily since the 
recent amendment, for it might be a woman or 
women. It must be actually engaged in hearing 
or considering lawsuits or potentially so engaged, 
that is, either really at work or on deck for that 
purpose. 

When you attend a session of your district 
court for the first time you will see a platform with 
a chair where the judge sits. At one side of the 
bench are the twelve chairs where the jury sits. 
Pretty soon a dignified man comes in and takes 
the high seat and things become quiet, and a 
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sheriff, deputy sheriff or bailiff raps for order and 
says: "Hear ye, hear ye, hear ye! The honorable 

district court of county is now in session." This 

is a siUy and needless lot of stuff to get off, but it 
has come down from olden times and nobody has 
had the temerity to change it. The dignified man 
takes up the docket and calls the case of Jamdyce 
against Jamdyce and up stands a lawyer and in a 
deferential tone says: 

"Your Honor, the plaintiff is ready for trial." 
Then the other fellow stands up and says: 
"Your Honor, I desire a continuance of this case." 
Just why they say "Your Honor" nobody knows, 
but thus lawyers address all courts from justices 
of the peace to the Supreme Court of the United 
States. 

Now about ten o'clock the court may take a 
recess of ten minutes. During that recess court is 
not in session. The chair is there, the dignified 
man is there, the deferential lawyers are there and 
so is the bailiff. It is quite permissible now to walk 
in with your hat on, or smoke and tell yams, or even 
joke with the dignified man. He is now merely 
the judge, but when the recess is over and the work 
proceeds he is the court. Then at noon, at night, 
or even through a long vacation he may do many 
things, hear certain matters and make certain 
orders, but as judge and not as court. However, 
at any of these times he may open court in regular 
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or special session, when he becomes, so to speak, 
the court and not merely judge. 

In the higher or appellate coiui^ cases are not 
ordinarily tried as in district or circuit courts, but 
the records of cases brought up by appeal are ex- 
amined to see if any material mistakes were made 
entitling the appellant to a reversal. Here, instead 
of exam in ing witnesses and making speeches to a 
jury, the lawyers have briefs — ^why called briefs 
nobody knows, for they are often as long as 
Methuselah's beard — which are printed arguments 
telling the court why the appealing party ought 
to have a reversal of the judgment rendered by the 
trial court, or why the appellee ought to keep the 
judgment he has and make the other fellow pay 
the costs of the appeal. Besides these printed 
arguments the lawyers make oral arguments and 
when the court gets together the members go over 
all these matters and decide whether a reversal or 
an affirmance should be had, and set some member 
at work writing the c^inion which meets the ap- 
proval of the majority of those comprising the 
court. When it is filed or "handed down" it is the 
law. 

In the trial courts a jury may be had in ordinary 
eases, for the common law which we inherited 
from England was partial to juries. There was a 
time when men were tried in secret by evil minded 
officials and it became a precious right to have 
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one's life, liberty or property safeguarded by a 
jury consisting of twelve men of the vicinity who 
had the say about the facts of a case. This was 
especially dear to the citizen in a criminal case, 
for in past times there were trial judges who were 
cruel and tyrannical and the lives of defendants 
were by no means safe, although they were entirely 
innocent. In most jurisdictions the facts are sub- 
mitted to the jury and the law is settled by the 
judge — the court. All the objections to evidence, 
all questions touching the trial and its manner, 
and the instructions to be given the jury are 
for the court. But after all the evidence is in, 
and the court has instructed the jury as to the law 
of the case, the facts are left for the twelve men 
to decide. Thus in having a controversy decided 
the parties to a lawsuit have the benefit of the 
legal learning and experience of a court and the 
practical common sense of twelve neighbors. 

There is something naturally and properly 
serious about a court. The furniture and equip- 
ment of the courtroom are impressive. The dignity 
maintained and the decorum required add to the 
solemnity, and one can hardly spend an hour in 
such a presence without feeling that here is an 
institution worthy of respect. And so indeed it is. 
If all quarrels had to be settled by fist fights we 
would be in turmoil all the time. Suppose arbi- 
trators were called in to decide matters, who had 
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no power to enforce their decisions. Nothing could 
be accomplished. But when the constitution, which 
is the supreme law, and the statute, which is the 
voice of the legislature, unite in giving us a tribu- 
nal clothed with power to hear, decide and en- 
force, then indeed we are fortunate. 

Those chosen to preside over courts are usually 
fitted by character, learning and experience to 
perform the most important duties of the position, 
and the longer they remain therein the more 
proficient they may become. The judge of a court 
of general jurisdiction, like the district or circuit 
court, is clothed, when sitting as a court, with 
power so great as to be almost startling. To think 
that one man can open court in a district, which 
in Kansas, for example, is composed of four coun- 
ties, and preside over and pass upon the destinies 
of any one or all the thousands of inhabitants of 
that district, and in proper cases dispose of their 
liberty, property, wives, children and oflSces is a 
serious reflection. But usually this high oflSce is 
administered by those whose fitness and con- 
scientiousness are such that their work is a bles- 
sing and a benediction. And if serious mistakes 
are made there is always the right of appeal to a 
higher tribunal, where far from the scene of the 
conflict, after full consideration and in perfectly 
cool blood, it is decided whether or not such mis- 
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takes are sufficient to require a reversal and 
new trial, or are only slight ones to be passed 

by. 

For a long 'time it was fashionable to scourge 
courts generally and to demand the recall of judges 
and even the recall of decisions, and to make great 
clamor about judicial usurpation and failure to act 
sensibly and practically. But the epidemic has run 
its course. All the fault finders have come to the 
conclusion that the courts are like the women — 
if we can't get along with them we can*t get along 
without them — and that it is better to suflfer the 
evils that they are than to fly to anarchy that we 
know not of. It should also be remarked out of 
deference to truth and candor that in the mean- 
time the judges have taken a new hitch and thrown 
overboard a whole lot of technical plunder that 
never had any excuse for its existence and have 
permanently assumed lucid intervals with regard 
to the avoidance of microscopic distinctions that 
belong to insectivora and not to jurisprudence. 
And so it is that the courts and the public are 
friendly once more, each respecting the other and 
feeling a real comradeship, realizing that it takes 
both to make things go socially and government- 
ally, as well as commercially. 

While, therefore, we may not be able to tell just 
what a court is, we are able to say we are for it, 
we need it, we like it, and it is one of the most 
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cherished and valuable muniments of our title to 
peace, property and progress. 

The Supreme Court of the United States is the 
most marvelous judicial tribunal ever known to 
human beings. This vast republican empire with 
its one hundred and ten millions of people and its 
outlying possessions must needs encounter ques- 
tions of national and international law of surpass- 
ing magnitude. And all these questions which are 
for judicial determination now come before this 
court of nine members whose decisions become the 
law of the land to be enforced if necessary by the 
ultimate power of the nation. 

The Spanish American War and the acquisition 
of the Philippines and Porto Rico brought up di- 
vers grave constitutional questions which under 
many conditions might well have led to war. 
These were all decided and settled by this great 
court, and everybody was satisfied. Indeed, every- 
body had to be. There was no way to help it and 
there should not be. 

With the emphatic change rapidly going on 
towards simplicity in procedure, the courts of our 
land are sure to be stiD more eflfective than ever, 
and will be entitled to our increased reverence and 
affection. 



CHAPTER THREE 

Criminal Law 

/^ RIMINAL law may be termed that branch of 
^^ the law intended to punish those who commit 
crimes and to see that they are tried according to 
certain methods designed to make for the general 
welfare. Of course, the real object of criminal law is 
to prevent crime by scaring in advance with the 
certainty of severe punishment those who would 
do criminal deeds. Hence, many think that the 
way to forestall a given crime is to make the pun- 
ishment more severe, as in the case of stealing 
automobiles, a crime recently dignified in some 
states by a statute promising a long term in the 
penitentiary at hard labor. But it is certainty and 
not severity of punishment which counts, for all 
history proves that extreme penalties do not deter 
criminals. One distinguishing mark of civil progress 
is the diminution of capital oflfenses. Not so very 
long ago there were over a hundred crimes pun- 
ishable in England by death while now in this 
country we usually aflSx the death penalty only to 
murder and treason. 

Certain things are by common consent consid- 
ered wicked, like murder, arson and burglary. 



22 



CRIMINAL LAW «8 

These things are not wrong because the Bible says 
so. The Bible says so because they are wrong. 

Human beings cannot live in society unless life 
is held sacred. Therefore, murder is called the 
greatest crime. He who in disregard of the rights 
of society and with malice kills a man thereby 
automatically removes himself from the circle and 
protection of his neighbors. The murderer must 
not be allowed to go at large, for life is not safe 
while he roams at will. Hence, both divine and 
human authority unite in meting out death to the 
murderer, save in certain states in which the statutes 
make the offense punishable by life imprisonment. 

Burglary, arson, rape, assault with intent to 
kill, and the like, affect the person or property of 
the citizen and so may perjury, subornation of 
perjury, and conspiracy. Then there are crimes 
affecting one's reputation like libel, or slander, 
where slander is recognized as a crime. In addition, 
there are a number of statutory offenses, that is to 
say, acts that are crimes because the legislature 
says they are and not necessarily because they 
arise from a wicked heart, such as hunting without 
a license or selling tobacco to a minor. These 
latter the books call prohibited wrongs while the 
former are termed wrongs of themselves, malum 
prohibitum and mMa in se^ if you want the Latin. 

In the essential crimes like murder and arson a 
criminal intent is an indispensible ingredient save 
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in certain degrees of manslaughter and similar 
crimes in ^hieh mere carelessness or recklessness 
is punished. So, if one sells tobacco to a fellow 
who looks to be twenty-five but turns out to be 
only twenty, he may be convicted of an offense, 
although he may not have intended to commit one. 
But if he kills a man, he cannot be convicted until 
it is shown that he meant to kill him, for a mere 
accident would be excusable homicide and a 
killing by mere carelessness would be only man- 
slaughter. 

The unvarying rule in criminal cases is that the 
proof must show guilt beyond a reasonable doubt 
before a conviction can be had. Beautiful eulogies 
have been delivered to hordes of jurors on this 
benign requirement. Much profanity has also 
been indulged in by writers and talkers who think 
the law is made for the criminal instead of for the 
decent person. But when one goes back to star 
chamber days and sees how men were found guilty 
without having had a fair trial and railroaded off 
to the tower or to execution to satisfy some faction, 
and then learns what blood and treasure it cost to 
get this principle adopted into our legal system, 
he will not be so impatient. 

With all its faults and harsh features the law is 
very kind in one respect. It presumes everybody 
innocent until proved guilty, and assumes, however 
violently, that all men are honest and act honestly. 
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Consequently, when a citizen . is arrested, 
charged with the commission of a crime, the bur- 
den is on the prosecution to prove the charge 
until this presumption is overcome and until no 
reasonable doubt of his guilt remains. When that 
time comes, and not till then does he cease to 
coimt as a good citizen, and indeed, it would 
seem to be high time then that he should cease to 
be one. A good many courts and some law writers 
have tried to tell jurors and the rest of us what 
reasonable doubt means. The attempt has always 
ended in a fizzle. Nothing can make these plain 
words any plainer. But that is not a very serious 
matter and we will not take time to go into mourn- 
ing over it. 

Another primer principle with us is that the 
defendant may testify in his own behalf if he 
wants to and may compel the attendance of wit- 
nesses to testify for him. So his poverty need not 
be any disadvantage in this respect; indeed, if he is 
too poor to hire a lawyer the court will always 
appoint one to look after his case without cost to 
him. The defendant in a criminal case has more 
challenges than the prosecution and hence a better 
chance to get a jury to suit him. His lawyer has 
the closing argument which is often a wonderful 
advantage and he is protected by numerous 
means all along the line until final sentence. So 
much so, that many feel that the bars ought to be 
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thrown down and the defendant be compelled to 
testify at the behest of the prosecution, and even 
that the state should be entitled to a new trial 
when wrongful acquittal has been obtained. 

But the atmosphere will be chilly before these 
changes are made. When your seventeen year old 
son or brother gets, arrested on some trumped 
up charge you will be glad from the bottom of your 
heart for every one of these kind things the law 
has done for a defendant. And you will realize as 
never before how much they really mean. Besides, 
they do not preclude or prevent the conviction of 
guilty persons, as the results of any term of court 
will clearly show, in spite of a lingering love for 
the old saying that it is better to let ninety-nine 
guilty men escape than to convict one innocent 
man. 

The practical trouble from the everyday citizen's 
standpoint is not in getting criminals convicted 
but in getting them to stay convicted. A great 
array of big hearted human beings have so wrought 
on legislatures, courts, and governors that ordi- 
narily a conviction is a mere preliminary to an ap- 
plication for pardon or parole. When the writer 
was district judge a man was tried before him for 
assault with intent to kill. He had shot a neighbor 
as the result of a grudge, but death did not ensue. 
The defendant was a big, broad shouldered farmer 
never in trouble before, and he was given a light 
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penalty because he was not of the criminal class. 
There never was a fairer trial, nor one in which 
the defendant's rights were more fully and cor- 
dially protected and yet almost immediately one 
of the writer's dearest friends presented a petition 
for pardon which set forth in substance that the 
unfortunate defendant had been hustled to the 
penitentiary regardless of all the sanctions of the 
law and all the forms required to be observed. 
It is commendable to salvage all possible out of 
human wreckage, but it is also well to protect 
the innocent from the repeated outlawries of those 
fatally bent on mischief. 

As a general thing a prosecution is begun by 
someone's swearing to a complaint, and the arrest 
follows. In the case of a felony a preliminary 
examination is held before a justice of the peace 
or police judge and the defendant is bound over to 
await trial. The old grand jury system is pretty 
well run out. It is expensive, cumbersome and ar- 
chaic. Besides, it breeds a tendency for every scal- 
awag who gets a spite at someone to sneak in 
before the grand jury and try to get an indict- 
ment found, for the victim has no notice or chance 
to be heard, and an mdictment agamst an innocent 
man may work an irreparable injury. 

All the clack and howl to the effect that anybody 
can come scott free if he has money has been 
proven false so many times that it is wearisome to 
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whether he has one or not. The proper attitude is 
one of respectfulness, candor and sincerity entirely 
free from bias or spleen. 

What the witness says must be competent, rele- 
vant, and material. This means that it must be 
of a kind to go towards proving or disproving 
some point in the case, that it must relate to it 
and not 'merely concern something on the other 
side of the world, and that it must refer to some- 
thing that really makes a difference and not to 
something which does not affect the row between 
the parties to the lawsuit. 

The witness must tell only what he knows, not 
what he thinks or suspects or what somebody told 
him. It makes no difference what he thinks; the 
point is, what does the jury think? No suspicion 
entertained by the witness can count, for it is 
facts and not suspected facts the law requires. 
If he should be permitted to peddle what others 
told him, it would anticipate their testimony and 
be too big a strain on his memory to get straight 
all they did tell him. In other words, hearsay 
evidence is no good. Gossip is too cheap and too 
plenty to support a verdict or guide jurors to a 
decision. 

Then again, only the best evidence is admissible. 
This, of course, implies that some evidence is better 
than other evidence, which is true. If you are asked 
if you deeded some land to Smith you will not be per- 
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mitted to answer, because the lawyer on the other 
side will object and suggest to the court that the 
deed is the best evidence of the conveyance, and the 
court will solemnly say the objection is sustained. 
Whereupon, you will dig up the deed, or show that 
it cannot be found, and then bring in the register 
of deeds with the book that contains the recorded 
copy, and oflfer that in evidence. If you start to 
say that you got a judgment against Brown 
another objection wiU bring a ruling compelling 
you to introduce the journal entry of that judg- 
ment because it is better evidence than your 
say-so. 

True, there are instances when a witness is 
brought in for the very purpose of giving anopmion. 
A doctor may testify what might have caused 
a certain injury. A lawyer may swear what 
he thinks a reasonable fee would be for a broth- 
er lawyer in a case in which it becomes the 
duty of the court to fix an attorney fee, and a 
railroad man may tell whether certain cars were 
coupled in a proper manner, or a woman may 
testify to the fit of a dress or the absence thereof, 
in a case wherein a dressmaker sues for the bill she 
could not collect. 

There are also instances when hearsay is all 
right. In a criminal case one charged with murder 
may show what stories came to him about the 
dangerous character of the dead man, and in divers 
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situations one may tell of gossip if he can also say 
that it was repeated to one of the parties to the 
litigation. 

There seems to be a prevalent notion that no 
man ought to be convicted on circumstantial 
evidence. The rule of law is that in order to convict 
solely on such evidence, all the circumstances must 
be consistent with the theory of guilt and incon- 
sistent with any other reasonable theory. The 
truth is that circumstantial evidence may ,be the 
very best and most convincing of all. 

If the body of an armless man is found dead 
and your gun with one shell exploded is found 
beside it» and the fresh tracks to and from the 
body are unquestionably those of your shoes, it 
would not take a jury long to point you out as the 
guilty person. 

Circumstances cannot lie, but men, and even 
women, have been known to prevaricate. 

Usually, a case depends on both direct and cir- 
circumstantial evidence, and yet direct evidence 
is so far circumstantial that it need not be unduly 
puffed up with its own superiority. If one testifies 
that he saw A point a gun at B, heard a shot fired, 
and saw B fall, it is direct evidence that A shot B, 
but at the same time everything depends on the 
truthfulness of the witness, the correctness of his 
sight and hearing, and the possibility that B did 
not drop dead of heart failure. 
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Saul was never able to reconcile his report of 
obedience with the bleating of the sheep and the 
lowing of the oxen. Circumstantial evidence was 
too much for him, as it has been for many another. 

No other country seems to have such strict 
rules of evidence as ours, and in recent years se- 
rious efforts have been put forth to simplify them 
and make them conform more to conunon sense. 
A man goes on the stand to prove that he owns the 
promissory note on which he has sued the defend- 
ant and is handed the note and asked if he owns it. 
The opposing counsel objects for two reasons: 
first, that the question is leading, that is, suggests 
an answer by "yes** or "no"; and, secondly, that 
it does not call for the best evidence, the title to the 
note being a thing to prove by documentary evi- 
dence. In former days many courts would have sus- 
tained the objection on both grounds. But now- 
adays, some courts, at least, would tell the witness 
to answer the question. And why not? Does not 
the plaintiff know whether or not he owns the note? 
And is he baby enough to be led astray by the 
straight question requiring yes or no for an answer? 
It is just such silly things as this that have brought 
reproach on the law which is said to be common 
sense but which it sometimes is not. 

The rules of evidence laid down by such writers 
as Greenleaf and Wharton form a pretty logical 
mass of material, but sometimes it is not very 
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sensible, and still less necessary when too much 
filigreed with impractical restrictions which serve 
to conceal rather than to reveal the truth. 

Rules of evidence on the more important points 
come down from generation to generation like 
heirlooms and sometimes they are like whiskey — 
valuable chiefly on account of their age. For in- 
stance, over a hundred years ago the rule touching 
dying declarations was changed from what it had 
long been, so that such declarations were held to be 
admissible in criminal cases only. Just a few years 
ago certain lawyers had the temerity to urge that 
there is no plausible or substantial ground for the 
distinction save only the habit followed for a 
century. One supreme court looked up the matter 
and found that this actually was the case and pro- 
ceeded to hold a dying declaration admissible in 
a civil case. The writer of that opinion was siu^e 
that other supreme courts would see the error of 
their ways and fall in line with this new rule or 
reapplication of a very old one. But thus far he 
has been like the members of the cartooned family 
suddenly grown rich, who have given out invita- 
tions for a swell party, and are found sitting pretty, 
or sitting as pretty as they can, but looking in vain 
for company. 

Elihu Root at a meeting of the American Bar 
Association a few years ago excoriated our hide 
bound rules of evidence and told the lawyers to go 
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home and enter into a sort of gentlemen's agree- 
ment not to raise the usual objections but to let 
witnesses go ahead and tell their stories somewhat 
as they do in France and thus work out of the rut. 
For a one-horse lawyer to have said this would 
have been to bring a patronizing smile of reluctant 
toleration. But when the world's leading lawyer 
said it everybody took notice, and the trial judges 
who were present doubtless wished they had it 
in their power more fully to help the good work 
along. 

But you are not to understand that all the bars 
should be let down. No; a man's life, his liberty 
or his fortune should not be put in jeopardy by a 
lot of incoherent chatter or the spread of mere 
gossip. It is well to require sobriety, materiality, 
competency and relevancy within reasonable 
bounds, and by the use of sensible and practical 
means to enable courts and juries to learn the real 
facts of a case. 

One almost startling advance marks the practice 
of recent years. This is the refusal to reverse 
decisions on account of erroneous rulings on 
evidence when such rulings are not vital or 
essential. The reports abound in reversals on 
merely technical, even mechanical, grounds. But 
that day is fortunately past. Now the decision 
of the trial court stands unless the appealing party 
can show not only that error was committed. 
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but that it went to the marrow of the case so 
as to deprive him of a fair trial or to do him 
a real injustice. 

A familiar instance called to mind by the writer 
was a fire case when it was claimed that a railroad 
company had burned an orchard. Three men had 
been sent out to go over the property and appraise 
the damage. One went on the stand and testified 
in detail. When the others came on the court 
asked if the three agreed and upon being told they 
did, permitted them to say so and retire. The case 
was taken up and the appellate court said this was 
not the proper way to take testimony, but as the 
effect was precisely the same as if the three wit- 
nesses had gone over the same matter in precisely 
the same way, no great harm was done and the 
judgment would not be reversed. 

The human element in evidence is an interesting 
study.' Ninety witnesses out of a hundred when 
asked if they know a certain person's reputation 
for truth and veracity will say, "Yes, it is good," 
instead of merely saying" Yes," which fully answers 
the question. When asked what that reputation 
is, it will be time enough to say it is good, and not 
before. One good woman who testified that when 
she called on a neighbor she, the neighbor, was 
dressed just as she was when she got out of bed, 
was compelled to admit that she really was not 



EVIDENCE 87 

there when she got up» and therefore did not know 
how she was dressed then. 

The law of evidence has as much logic, fine 
reasoning, and room for the exercise of legal ability 
as any branch of the science. 



CHAPTER FIVE 

CantrcuAs 

nPHIS is the most practical subject in all the law, 
^ the one we are most concerned with and ought 
to understand best. Contracts are the very atmos- 
phere in which business men live and all men are 
business men in some degree. 

When in boyhood you had hoed enough turnips 
to earn the right to go to the circus (and had not 
arranged to get in by carrying water to the ele- 
phant), and marched up to the ticket wagon, put 
down your quarter and got a ticket, you did not 
know that you had thereby entered into a binding 
contract with Dan Rice, Van Ambery, P. T. Bar- 
num, or whoever it was, that in consideration of 
twenty-five cents to him in hand paid, the receipt 
whereof was thereby acknowledged, he agreed to 
let you into the big tent, give you a seat, and let 
you stay through the performance, and that your 
ticket was yoiu* evidence of all this. But so it was. 
Moreover, there was hitched on an implication that 
you were to have a seat that was reasonably safe, 
so that when some fellow got up to pay for lemon- 
ade for his girl, nobody could step on the other end 
of the plank and tip you up to your great damage 
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in the sum of dollars. If you had known all this 

you would have felt more of your own importance 
and not so much the importance of the show, 
though you would not necessarily have had any 
more fun. 

A contract may be described as an agreement to 
do or not to do something. However, a whole lot 
of things are necessary to meet the requirements 
of this very simple and plain looking thmg. 

The parties, that is, the people who make a con- 
tract, must be sane, or at least sane enough to 
know what they are doing, and they must con- 
tract because they want to and not because some- 
body stands over them with a club or gun and 
makes them do so. This would be what the law 
calls diu'ess, that is, being scared into doing some- 
thing which one would not do if not thus scared, 
so that it is not his own will but another's which 
acts. 

Each side has to give up something if it is only 
a promise in order to make the contract binding. 
If a man offers a woman a farm and a Cadillac if 
she will marry him, and she accepts, each party 
agrees to part with a consideration, he with his 
property and she with herself, as it were. But if 
I simply tell Jones I will work for him for a month, 
he cannot make me do so unless he has agreed to 
pay me for it. Otherwise it would be what the law 
calls a nudum pactum — ^a naked pact — ^and unlike 
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art the law requires clothes. A consideration, that 
is to say, an inducement to make a contract exists 
when money is paid or when something is prom- 
ised to be done by one party for another party, or 
by someone else for him. Money and property 
are called valuable considerations, while love and 
affection are called good considerations. Thus, if 
you deed a farm to your sweetheart in considera- 
tion of a thousand dollars and your love and 
affection for her, the transaction is supported by 
both good and valuable considerations. 

A verbal contract is ordinarily just as good and 
binding as a written one, but of course, it is not 
so easy to prove. When two parties enter into a 
contract in writing, the paper they sign is not the 
contract, though always so called, but merely the 
evidence thereof. The real contract is the thing 
about which their minds met, and in case of am- 
biguity or dispute attention is always f ocussed on 
what they actually agreed on. 

One of the most famous laws ever made is the 
Statute of Frauds, passed long ago in England and 
later by all our states, for the purpose of preventing 
fraud and perjury. It provides that no lawsuit 
shall be brought to charge a person with liabiUty 
on any promise to answer for the debt of another 
person or to transfer any real estate, unless such 
promise is in writing, signed by the party sought 
to be held liable or by his agent who was authorized 
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by him in writing. It goes further, but this is the 
substance of the part most frequently before the 
courts for consideration. So if you go into a store 
and tell the merchant you will answer for any debt 
he permits Brown to make, the merchant cannot 
sue you on such promise because it is not in writing. 
But do not be too confident. If you tell him to let 
Brown have goods and charge them to you, you 
are stuck, for in that case you did not promise 
to answer for Brown's debts but for your own, and 
if the merchant credits you he can hold you liable. 
This Statute of Frauds, enacted to prevent 
fraud, is often used to keep the perpetrator of a 
fraud from being held responsible. For example, 
if I agree to rent your farm and tell you I will pay 
you two hundred dollars a year, and move on the 
first of March, and you sue me for the first year's 
rent, the Statute of Frauds gives me the legal 
right to answer that the alleged promise to pay 
was one concernnig real estate and was not in 
writing; therefore, what are you going to do about 
it? But the law quite frequently gets so ashamed 
of those who try to commit fraud by invoking the 
Statute of Frauds that it will hold that if after 
such a verbal promise you go ahead and improve 
the farm for me and I move in and put in crops 
and harvest them, the matter is taken out from 
under the Statute of Frauds by what is called part 
performance. This is really an invention to keep 
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rascals from taking advantage of their own sharp 
practice, and one of numerous instances in which 
the law flees to equity for help. 

If two men meet and make offers and counter- 
proposals and talk over what they want to do and 
why, and then put their contract in writing, that 
writing is the whole thing, and neither one can 
change it by trying to drag in all this preliminary 
talk. The writing is the best evidence of the agree- 
ment actually made and the law does not permit 
it to be varied by evidence of the talk the parties 
had, for then no written contract would be safe 
from attempted change by the party who might 
want to back out of it. However, there is no rule 
or reason against two men making a contract, part- 
ly in writing and partly oral, and when this is ac- 
tually done both may be shown. The trouble usually 
arises when an attempt is made to show a separate 
verbal agreement when there was only a lot of 
preliminary talk which was entirely absorbed by 
the writing finally signed. 

Again, when it is sought to show that one party 
by fraud induced the other to sign a contract he 
may then put in evidence all that was said as an 
inducement to sign, for the law will not permit a 
mere rule of evidence to operate as an instrument 
of fraud under such circumstances. 

All the business of the world is done by contracts, 
express or implied, and an implied contract may be 
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as good as any. Much of this great bulk of busmess 
is transacted on honor, with little regard to ex- 
press contracts or the terms thereof, but on the 
other hand millions and billions of dollars each 
business day change hands by virtue of written 
contracts or those which ought to have been put 
in writing. Much litigation arises from failure to 
reduce contracts to writing and leaving them to 
rest on the uncertain memory of man. Perhaps 
as much more comes about from a failure to express 
clearly the agreement really made when the con- 
tract is reduced to writing. Laymen, even good 
business men, often sign contracts full of jokers 
and loop holes which breed costly lawsuits later 
on, just because they are too careless or too stingy 
to hire a lawyer to write or OK. a document before 
it is signed and delivered. 

However, even when the contracting parties 
have fully agreed and have hired lawyers and taken 
aU the pains in the world, and have even signed 
the written contract, it is still wasted and worth- 
less until the contract is delivered, for there is a 
wonderful lot of truth in the old proverb that 
possession is nine points in the law, and delivery 
of the contract is of vital importance. A contract 
signed but not delivered is like a play on which the 
curtain does not rise — of no benefit whatsoever 
to the spectator. ^ 
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Another point never to be lost sight of is that 
when two men make a contract, they cannot keep 
the existing law from entering in and forming a 
part of it, no matter how hard they may try. For 
instance, the statute in a given state says a law- 
suit on a promise in writing must be begun within 
five years. Now, if you should give a note and 
make a contract on the side that it could be sued 
on at any time after six years from maturity, it 
would be of no use. The legislature assumes the 
prerogative of fixing the statute of limitations and 
the courts will not recognize you when you set up 
in opposition jto it. So the time fixed by statute 
is as much a part of your contract as if written in. 
Again, the statute in one state fixes an eight hour 
day in all contracts for public work. Thus, if you 
should make a contract with your city to do 
certain improvement work, and should work ten 
hours a day and expect to be paid for ten hours 
work, the law would pay no attention to you for 
it has already spoken, and it is the same as if you 
had written eight hours into your contract. 

Some contracts are said to be void as against 
public policy, a term none too easy to define satis- 
factorily. But if you should contract to peddle 
lottery tickets you would soon find that public 
policy would effectually block your progress. In 
the same manner would the law regard a contract 
by a lawyer to keep a gang of burglars out of the 
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penitentiary no matter what safes they might crack 
or what banks they might rob. Such agreements 
are not for the enhancement of the public welfare, 
and a great deal of our law is based on the old 
maxim that everyone must so use his own as not 
to injure another's. 



CHAPTER SIX 

Negotiable Instruments 

TT does not take so very much actual money to 
^ transact business provided there are plenty of 
good substitutes. If you owe a man in New York a 
thousand dollars you can, of course, ship the money 
to him, but this method is not only unnecessary but 
unsafe as well. Train robbers might steal it. A wreck 
might hurl it into the river or a fire might bum it. 
The sensible way is to buy a draft on some New 
York bank and mail it to your creditor. This is 
not only safe, but practical, cheap, and in accord 
with the usual way of doing business. This draft 
is a written or printed order by a bank in youi 
town to the New York bank to pay your man \h\ 
money. It will cost you but a few cents and yoi 
simply pay the money to your bank, pay for tli 
draft and the job is done. Such a draft is one c 
the negotiable instruments embraced within tb 
subject of this chapter and with checks, bills an 
notes makes up the papers by which so man 
mercantile transactions are handled. 

Dicken's famous optimist, Mr. Micawber, s 
incurably insolvent gentleman, tried to settle fa 
debts by giving a "'note of hand,'" and seemi 
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to think that paid tlie debts, but his creditors did 
not agree with him on the subject. But promissory 
notes are familiar and abundant and make up a 
large share of our negotiable paper. A promissory 
note is an agreement in writing to pay a certain 
sum of money within a fixed time. The person who 
agrees to pay is called the maker and the one to 
whom it is to be paid is the payee, and if the latter 
sells it before maturity, that is, before it is due, he in- 
dorses it by writing his name on the back and there- 
by becomes liable as an indorser unless he adds 
the words "without recourse," which means 
that he will not further answer for the debt it 
represents. 

If you get a note on some good man — good 
financially — ^you can take it to a bank and sell it. 
This is called discounting it because you will indeed 
have to discount it, that is, accept less than its 
face value before a bank will buy it. If a merchant 
or cattle man wants a bank to back him in his 
enterprise he may borrow, let us say, ten thousand 
dollars in this way. He may give his note for that 
sum for ninety days or an agreed length of time and 
the bank will credit him on its books with the pro- 
ceeds of the note and he can check against it as if 
it were cash deposited by him. This is sometimes 
called extending a line of credit, for banks have a 
most courteous way of saying things. They call 
it an accommodation to lend a perfectly solvent 
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patron money at a good rate of interest, and when 
a poor fellow tries to borrow and succeeds in dig- 
ging up property enough to serve as security or in 
getting some good friend to sign with him, he 
feels much more thankful to the bank for accommo- 
dating him than he would for merely having the 
money lent him for profit to the bank. 

A bill is very inuch like a check and is governed 
by about the same rules. However, checks are 
more familiar to most of us. They may be said to 
be written orders on a bank where one has money 
on deposit to pay a given sum thereof to the person 
named in the check as payee. If you have a thou- 
sand dollars on deposit and owe nine hundred, you 
can pay by check and save the trouble and risk 
of getting the money and paying it out, and then 
in addition, the man who gets your check can in 
turn pay his debt with it by endorsing it and so on 
until one check for nine hundred dollars may have 
been used to pay a dozen accounts of nine hundred 
dollars each. 

Notes and checks are usually made payable 
to the order of the person named, which means 
that he can transfer it by writing his name on the 
back. If he simply writes his name this is a general 
indorsement and the check is good in the hands of 
any person to whom the note comes in due course 
of business. But if the payee writes on the back 
of the check "Pay to the ordet of John Jones," 
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and signs it, then John Jones is the only one en- 
titled to collect it until he in turn indorses or as- 
signs it. When a note or check is made payable to 
John Smith he is the one entitled to realize on it, 
and if he sells it or assigns it he will have to arrange 
with the buyer or assignee about its payment, for 
the maker by drawing it to him and not to his 
order limited his liability to him alone. When the 
instrument is made payable to "John Smith or 
order" and Smith indorses it he becomes an in- 
dorser entitled to notice of the maker's failure to 
accept, or pay when presented and due, and unless 
he is so notified in the time fixed by statute or 
rule of law he is relieved from liability, for such is 
the meaning and effect of his indorsement. 

A note when transferred by indorsement before 

maturity for value and in due course of business 

binds the maker of the note to pay the person to 

whom it has been indorsed no matter how strongly 

the original payee may have asserted that he would 

never transfer it or would never hold the maker. 

A few years ago a prominent man was induced to 

buy some stock by the assurance that if he would 

give his note for it, it would not be transferred and 

he would be permitted to return the stock and get 

his note back whenever he desired. But just before 

it became mature — ^that is, due — he received notice 

from a bank that it held the note by indorsement 

and he would please call and pay. In vain he pro- 
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tested that the indorser had solemnly agreed not 
to transfer it but to hold it. Nothing doing. The 
bank sued him and though his lawyer fought the 
case through two courts, he had to pay. There 
was no help for him. 

The set of rules governing such paper is called 
the law merchant, which means rules so long 
followed by merchants as to be recognized as law, 
for it was tradesmen who centuries ago devisee 
the scheme of substituting notes, bills, checks an( 
drafts for cash in the transaction of business 
especially when the transactions were betwee 
parties widely separated. It is said that th 
Phoenicians were the ones who began this ente 
prise. At any rate, so great a branch of the scieiw 
has the law of negotiable paper become thj 
numerous states have enacted identical statut 
know as negotiable instruments acts, to the ei 
that such states may be governed by the sai 
rules in all respects and be free from the perplexi 
and embarrassment caused by diverse decisions 
the courts of such states, the ultimate object bei 
to have the same statute in all the states, thus co 
pleting one harmonious law for the entire count 

The law of contract in its fullness applies to t 
class of paper, for each note, check, or draft 
in reality a contract in writing. One peculiar th 
about a note is that when the person to iivhon 
is payable indorses it to a third person before i 
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turity, the maker of the note if sued upon it by the 
third person cannot defend the suit if the third 
person has taken the note in due course of business 
and for a valuable consideration. Therefore, if the 
payee has violated some side contract with the 
maker which would give the latter a right to defend 
or counter-claim in an action by him, it avails him 
not as against the present holder. But if the 
maker did not indorse it till after it became due 
then the third person, the indorsee, is not called 
an innocent holder, but the law says he took a 
note which he knew was not paid when due and 
he ought to have been suspicious of it; hence, he 
must be held to have taken his chances and if he 
sues the maker now the latter can defend as if the 
original payee has sued. 

A curious fact is that one who procures a prom- 
issory note before it comes due by such means that 
he really has no title to it may nevertheless vest his 
indorsee with perfect title, for such indorsee is 
entitled to the rights of an innocent holder, the 
indorser thus givmg a better title than he has. 

Over and over again when men are sued on their 
negotiable promissory notes by an indorsee they 
try to interpose some defense on the ground that 
the payee agreed to do something and failed, or 
try to show a string of talk by him as an induce- 
ment to sign the note or sometimes even that he 
agreed to hold it and not collect it. All such 
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efforts axe futile, for business could not be done 
with negotiable paper were it held thus lightly 
and permitted to be overthrown thus easily. 

Usually, it is safe if not indeed essential to cash 
a check promptly for it is not regarded as a paper 
to be carried around like a clipping from a news- 
paper. Banks are supposed to have use for the 
money on deposit and when checks are floated 
against it, good business requires that they be 
presented promptly so that the real balance on 
hand may be known. 

One thing should never be forgotten by any 
person or concern when buying a note, and that is 
that should the maker claim when called on for 
payment that it is a forgery or that it was obtained 
by fraud, he always has the right to show in court 
that such were the facts, even against an innocent 
purchaser. For if his name was forged it is not his 
note, and if he was defrauded into signing it, it 
was not his free act, but one brought about by 
deceit, and hence he should not be bound by it. 
Of course, the burden is upon him to show these 
things by clear and convincing evidence, but when 
they are so shown his liability on the note ceases. 
Another serious and frequent occurrence is • the 
attempt to show in court that there was something 
wrong with the note by virtue of which the maker 
might and ought not to be compelled to pay the 
payee, and that the purchaser who sues took the 
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instrument with notice or knowledge of such in- 
firmity and therefore ought not to win his case. 
In this situation the maker must show not only 
that such infirmity existed but that the holder 
took the note with notice or knowledge of this 
circumstance. It is not suflScient evidence for the 
maker to show that the person suing him had a 
suspicion that such infirmity existed. He must 
show that the person suing him was in possession 
of information, which he should have followed up 
if he had been acting in good faith, the failure to 
do so placmg him in the position of acting in bad 
faith. 

The learning in this branch of the law fills many 
books and many decisions and an extended and 
accurate study is essential to the lawyer and 
beneficial to the business man. 



CHAPTER SEVEN 

Principal and Agent 

A N ancient Latin maxim says that what one 
-^^ can do himself he may do by another. 

Agency is a wide subject, but there can be no 
agent without a principal, who is usually the one 
most vitally interested. 

The relationship of principal and agent is one 
of contract, or one arising out of contract, for as no 
one may assume to act for another without author- 
ity the necessary authority must come from some 
contract or agreement, either express or impUed. 

The general rule is that the principal is entitled 
to his agent's best efforts and undivided attention. 
Hence, one may not ordinarily act as an agent for 
two parties whose interests clash, the law books 
quoting the words i^of the Bible that no man can 
serve two masters. The relation is called and 
deemed a fiduciary one, from fdes, Latin for faith 
or faithfulness, and the law is ever vigilant to uphold 
the character and requirements of such a relation, 
whether in the case of an ordinary agent, or a 
guardian, administrator, receiver or attorney. 

When one has acted as agent for both parties, 
and both understand and acquiesce therein. 
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neither can complain. For instance, if the agent 
of one of the parties in a land deal, arranges for 
a commission from the other party, and discloses 
the whole arrangement fully and fairly to his 
original principal, and acts honestly with him, 
the agent may receive a commission from both 
parties. At least the courts are coming to hold 
that he can. But it is a delicate situation that 
arises in such a case, and the safe way is for the 
agent to look out for his own original principal 
and keep himself unspotted by anything which 
might be construed as an attempt to hold fast to 
the one and cleave also to the other. 

Generally speaking, a principal is not bound 
by the acts of an agent which are beyond the scope 
of the agent's employment, for the agent is then 
acting without authority in a field which he was 
not bidden to enter. But principals must be care- 
ful about sending out agents to do a general busi- 
ness, because there is a rule that one who deals 
with an agent may hold the principal responsible 
if the acts of the agent were within the apparent 
scope of his authority. Otherwise it would be 
possible for one to reap the fruits of his agent's 
acts when profitable and reject them when un- 
profitable. 

One of the matters which breeds litigations and 
puzzles the courts is the question as to what terri- 
tory is covered by this apparent scope of an agent's 



56 PRACTICAL LAW MADE PLAIN 

authority. It is a question that must be decided 
on the facts of each case as presented, guided by a 
practical application of common sense and busi- 
ness experience. Of course, no authority, either 
express or implied, is necessary when the acts of 
the agent are ratified by his principal, for ratification 
with full knowledge of the situation relates back and 
equals the original grant of powerwhich was lacking. 

One good and safe way to guard the relation- 
ship of principal and agent is to appoint an agent 
by written power of attorney. This appointment 
can be recorded, and can be so plainly drawn that 
the wayfaring man need not err therein. 

The death of the principal usually revokes the 
agent's authority. In certain cases wherein the 
authority given the agent is what the law calls a 
power coupled with an interest, such as a power of 
sale in a mortgage, the agency may continue after 
the death of the principal in respect to such in- 
terest. This, however, does not characterize the 
usual contracts of agency which men make. 

If one's agent induces a purchaser to buy land 
by falsely representing its character, the principal, 
no matter how innocent he may be, is bound there- 
by, and he may be compelled to rescind the sale 
or answer in damages if the purchaser has been 
defrauded. Consequently, it is wise to choose honest 
agents, and not those whose cupidity may lead into 
extravagance of statement or sinuosity of conduct. 
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Notice to an agent of a matter relating to the 
business covered by his agency is notice to his 
principal, and, indeed, the agent is in most respects 
the principaFs other self. 

This is true to a certain extent even in criminal 
matters. For if the principal should set up his 
agent as a seller of lottery tickets or intoxicating 
liquor, either the principal or the agent or both 
could be prosecuted and convicted, the agent 
because personally guilty, and the principal be- 
cause vicariously guilty. 

In the case of a felony, however, the principal 
would not be responsible even though the agent 
committed a felony while about the principal's busi- 
ness, unless knowledge and criminal intent could 
be traced to the principal. For example, if an agent 
should be directed by his principal to put a tenant 
out of a house belonging to the principal, which 
the tenant was occupying without semblance of 
right, and the agent in executing this authority 
should lose his temper and kill the tenant, the dtate 
could not convict the principal unless it could 
show that "he consented unto the death." 

There is a rule of evidence that the relationship 
of principal and agent cannot be proved by the 
declarations of the agent. This means that A 
cannot be held responsible for the acts of B simply 
by someone proving the declarations of B that he 
was the agent of A. But the agent may go on the 



58 PRACTICAL LAW MADE PLAIN 

witness stand and testify to his agency, a distinc- 
tion and a difference frequently confused in tbe 
minds of those who do not think accurately or 
who are misinformed or badly advised. 



I 



CHAPTER EIGHT 

Pleading 

T is hard for the layman to get away from the no- 
tion that pleading means begging or beseeching, 
but in law it simply means the written charges one 
party brings against the other. The man who 
starts a lawsuit is called the plaintiff, that is the 
one who complains. The other party is the defend- 
ant who, of course, is the one complained of. But 
you cannot begin an action unless you have or 
think you have some grievance, and the first thing 
is to put down in writing what the other fellow has 
done and how much you think he ought to pay you 
for it. 

This writing is now usually called a petition. In 
old times it was called a declaration. But a rose 
by any other name would smell just as sweet, so let 
us say petition. The defendant's come-back is very 
properly called an answer. Then the plaintiff can 
reply to the answer and there, in most states, 
the pleading ends. Under the old common law 
there could be a replication, a rejoinder, surre- 
joinder, a rebutter and surrebutter, and so on, 
the idea being to whittle things down to the one 
point of dispute over which the parties went to 
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trial. That old system was as complex and myste- 
rious as one could imagine. In theory it was a 
beautiful piece of intellectual architecture, but had 
no more excuse for its existence than the second 
tail to a toad. However, lawyers raised under that 
practice learned to regard it very highly, probably 
because they thought they could understand some 
of it and therefore had an advantage over the rest 
who might not understand any of it. Then, too, 
a real knowledge of it gave its possessor a keen and 
dangerous weapon which he could use on the law- 
yer on the other side with deadly effect unless the 
latter was as good a swordsman, and if he was it 
would be a duel well worth seeing. 

Some rainy day if you will get a copy of Stephen 
on Pleading and go through it you will see what an 
artificial and logical picnic the old system was. 
Well, there came along the Field family. Cyrus 
W. laid the Atlantic cable. Stephen J. was a great 
lawyer and a great judge. But David Dudley 
actually succeeded in putting through the Ne^w 
York legislature a code of civil procedure ^wrhich 
knocked the old edifice of common law pleading 
into smithereens. The lawyers fought it, the 
courts cursed it, and there was blood on the m€K>ii, 
but gradually its unmistakable good sense became 
apparent and other states copied it until no^r ^we 
have only a few states which ding to the ajciti- 
quated scheme. 
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In former times an action at law and a suit in 
equity were two different things. In some places 
there were even different courts for them and 
everywhere there were different rules of procedure. 
The law was rather cast iron in its nature, while 
equity was more flexible and accommodating. 
The one followed the strict rules found in court 
decisions, the other, the more humane rules of the 
old civil law which came to us from Rome. A 
declaration in an action at law was about as much 
like a bill in equity as Bolshevism is like a law and 
order meeting. Each had a jargon of its own. The 
declaration even used what was known as the 
absque hoc — ^Latin words meaning " without this." 
To give you an idea of this we will suppose you pop 
the question to a girl and she says: ^^I would, 
absque hoCy you have no money.*' This means, 
**Yes, I would accept you, without this, that you 
are too poor." In the bill in equity the complain- 
ant referred to himself as "your orator," not in- 
tending any egotism but meaning that he was 
using the orifice known as his mouth to orate or 
talk. 

The general prayer for relief, as Mr. Ware once 
said, covered more than any other prayer except 
the Lord's prayer, and closed with the assertion 
that "your orator will ever pray, etc." It took a 
long time to find out what this phrase meant, but 
it was finally|leamed that originally it read, "And 
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your orator will ever pray that your honors may 
have long life and great prosperity," or some such 
adulation which was later boiled down to "etc." 
Well, the Field code actually abolished the dis- 
tinction between actions at law and suits in equity, 
and said that the plaintiff should simply tell his 
story in writing in a plain and concise manner 
without repetition. No wonder the savants, 
learned in all the intricacies of common law and 
equity pleading, rebelled, for like the silversmiths 
at Ephesus they thought their craft was about to 
be made worthless, and for the space of many 
years they ceased not to cry out, "Great is the 
common law system of pleading." But it did no 
good, and now even the federal practice has been 
revolutionized so that a good lawyer in a state 
court can actually get into federal court without 
breaking his neck. 

The code system is simplicity itself. You state 
your cause of action and the defendant can answer, 
denying some of your allegations, admitting others 
and setting up his affirmative defense if he has one. 
Or he can come back at you and make a counter 
claim and ask for a bigger judgment against you 
than you have asked for against him. If you do 
not tell some things he wants to know, or do not 
tell them clearly, he may file a motion asking that 
the court require you to make your petition more 
definite and certain, or set forth some things you 
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have left out. Then when he gets you trimmed 
down and straightened up» or before, he can 
demur to your petition, that is, pause and say 
you have not stated any cause of action, or written 
down any legal reason why you should win your 
case, and hence, you should be required to pack up 
your things and go home. If the court takes that 
view of it, out you go, and you either quit or ask 
leave to file an amended petition and thus try again. 
With all this simplicity, it is almost unbelievable 
how many cases are decided on questions of plead- 
ing, and how much of a science it still is to know 
how to state a good cause of action or a good de- 
fense. A knowledge of the old system is of great 
value to a pleader just as Latin is the best possible 
foundation for understanding English grammar. 
But it is a monument to the open mindedness of the 
law that such a revolution has been witnessed in this 
most puzzling and perplexing branch— pleading. 
But no student or lawyer need deceive himself 
into thinking that he can simply write a letter to 
the court and say why Jones ought to pay his 
client a thousand dollars. He will soon find that 
motions and demurrers will beset him until he 
will want to flee to the mountains of Hepsidam 
unless he really gets an intelligent legal notion of 
what he is trying to do. 

The code was not made to save work for the lazy 
lawyer but to enable him to work more sensibly 
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and with less waste of effort. At the same time it 
will not suflBce for him to rely on a mere reading 
of the code as it is found in the statute. The safe 
thing is to follow the annotations and see what the 
supreme court has said about each section and 
clause, for code provisions like all other human 
utterances are susceptible of construction, and 
often imperatively demand construction in order 
that one may know how to take them. Therefore, 
the statute as construed by the court of last resort 
is what you need to know and understand. No 
glutton for work need fear that he will find code 
pleading so easy that he will not have to put forth 
any effort. On the contrary, he will learn that the 
best talent he possesses will come into good play, 
and the utmost industry in the search of prec- 
edents will avail him much. For the practice of law 
is like the line in our old copy book at school: 
"There is no excellence without great labor.'* 



CHAPTER NINE 
Real Estate 

A SHORT chapter can give only a glimpse of this 
-^ ^ wide and deep subject, but even a glimpse may 
be worth having. The old idea that a piece of land is 
sacred with memories and associations has been 
largely superseded by a more conmierical notion 
of property. Of course, we still have old homes, 
old shade trees and the old blue grass lawns, but 
they have been replaced to a large extent by apart- 
ment houses, farms on which the owner does not 
Uve, and residences for which the rent has been 
unmercifully raised. 

Nevertheless, all real estate is governed by one 
law. We derive our land system largely from the 
old feudal system by which all lands were held by 
someone of someone. The idea of absolute owner- 
ship was of later advent. When a king conquered a 
country he would grant a big tract of land to a 
knight or prince to hold for a certain length of 
time, as for life, at will, for a term of years, or 
in fee which meant actual ownership. This prince 
or knight would in turn farm out his tract to lesser 
personages on such terms as he saw fit. The king 
or sovereign was deemed to hold all the land and 
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everybody else to hold under him. The big lord 
of the manor could call on his tenants and re- 
tainers to help him fight some other big bug and it 
was a sort of graded system of tenantry, slavery, 
and miKtary servitude. 

When a man wanted to sell his farm, not being 
able to write, he would call in the neighbors as 
witnesses and give his grantee a twig or bit of 
turf. This was called livery of seisin, which meant 
putting him into possession, seisin coming from 
the same root as seat, hence seating his purchaser 
on the land sold him. From this notion of holding 
comes the term found in deeds "to have and to 
hold.'* After a while when men had learned to 
write, the sale of land was evidenced by a writing 
called a deed of conveyance which is familiar to us 
all, but which is much shorter in form now than 
then. 

In those times the men who knew how to draw 
deeds were called scriveners and were paid accord- 
ing to the length of the document. This practice 
of paying for legal documents according to the 
number of words was the cause of ever so much 
tedious and useless verbiage in all sorts of legal 
documents as well as in journal entries or records 
of court procedure. One of the most efficient 
clerks of the district court I ever knew wrote the 
most interminable journal entries because he was 
paid by the hundred words. 
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But a deed is still necessary for the transfer of 
land, and in order to protect the buyer from the 
claims of someone else who wants to make trouble 
it is necessary to record the transfer in the office 
of the recorder of deeds. When properly recorded 
the record is notice to the world that the purchaser 
owns the land, and if he goes into possession that 
is additional notice and he need have no fear of 
being ousted under ordinary circumstances. 

In order to entitle a deed to record it must be 
acknowledged. This means that the man who 
makes the deed goes before an officer who is au- 
thorized to take acknowledgments and states 
that it is his signature to the deed and that he put 
it there as his voluntary act. Then the officer 
writes a certificate to that effect on the back of the 
deed or fills up and signs a blank already printed 
and attaches his official signature and seal. This 
procedure is intended to take the place of witnes- 
ses. In olden times it was necessary to call in wit- 
nesses who were to see the seller sign and sign 
their own names as witnesses. They then could be 
called on to testify that they saw him sign and 
heard him say it was his free act. 

A conveyance in fee simply means that one who 
owns the land voluntarily sells it, and gives the 
entire title to the buyer, all mineral rights, farm 
leases, licenses to cross the land and rights to use 
the land, being embraced within this full title. 
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The owner can grant or deed away as much of such 
full title as he pleases. He can convey it to some- 
one for life and retain the title after such life lease 
has expired, or he can lease it for a term of years, 
or lease or sell the gas and oil to be found under 
its surface, or the coal to be mined thereunder. 

The theory is that real estate is property and 
one who owns it has what the learned law writers 
call the jus disponendiy which means the right to 
dispose of it as he chooses. Here again, possession 
may mean a great deal. In most states statutes 
set a certain number of years during which period 
if anybody, no matter who he may be or how 
utterly void of right, gets into possession and stays 
in claiming to own it, this act constitutes what is 
called adverse possession. While it does not in the 
strict sense of the term give him a title to the 
property it does keep the real owner from putting 
him oflf, for the latter should not have slept on his 
rights, but should have ousted the squatter long 
ago. However, if a person remains in possession 
for a long time, but recognizes that the owner has 
the title, the term set by the statute does not 
count, for it is not adverse possession, and the 
owner has no cause to move against him and looses 
nothing by keeping quiet. 

It is customary in many states, particularly 
throughout the west, before buying a piece of real 
estate to have the seller furnish an abstract of 
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title. This abstract is a string of conveyances 
consisting of the deeds themselves, or copies 
thereof, and all leases, mortgages, judgments and 
the like affecting the title, so that the trained law- 
yer or abstractor can determine from an examina- 
tion of this abstract whether the seller has a good 
title free and clear of all liens and encumbrances. 
Ordinarily, nowadays, abstractors are required to 
give bond to protect against carelessness on their 
part and as a general thing it is fairly safe to rely on 
an abstract furnished by a bonded abstractor. But 
not always. There are countless John Smiths, and 
I never could see how any abstractor or anybody 
else can tell which one it was that made any certain 
deed, or released any given mortgage. Neither is 
it always possible to know whether a former 
owner long since deceased left only such heirs as 
appear on the face of the records. Then, a thou- 
sand nice legal questions arise on the face of an 
abstract touching the sufficiency of some certifi- 
cate of acknowledgment, the regularity of some 
judgment, or the interpretation of some wU in- 
volved in an examination of the title, to say 
nothing of forgeries and deeds executed under 
duress or by reason of fraud or undue influence. 
Here again it is economy in the long run for the 
purchaser to pay a good lawyer to examine the 
abstract, for it may save all sorts of litigation later 
on, and may and often does make necessary a suit 
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to quiet title or to discharge a lien and thus clear 
up the title at the start. In any state the only sale 
way is to have a lawyer pass upon the title. 

The law of landlord and tenant, including 
forcible entry and detainer of real estate, is full 
of interest to those who deal in land or practice 
law. When the landlord and the tenant are on 
good terms and both intend to be fair and act on 
the golden rule there is no trouble, but when they 
get criss-cross and proceed to make life a burden 
to each other it is remarkable what wonderful 

ft 

success they can achieve, especially the tenant, 
who usually has an advantage in case the landlord 
has slipped a cog in the form of lease used, or 
has failed to give proper and timely notice to quit. 

A forcible entry or detainer action may be 
brought to get the tenant off, and like all other 
lawsuits it is sometimes astonishing what evi- 
dence will come from the lips of witnesses, and 
what carelessness has been shown in making or 
serving notices. 

Similar to this action is the action in ejectment 
which is used to get a party out of possession who 
persists in refusing to leave, and also claims a 
right to stay by reason of some sort of ownership. 
Ejectment originally meant literally to throw off, 
and it means nearly enough that now to answer our 
purpose. For if you get a judgment in an action of 
ejectment and the defendant does not get off, you 
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can get what is called a writ of assistance by virtue 
of which the sheriff will go out and literally throw 
him off. 

For a long time it was the practice to have a 
second trial in ejectment, and the statutes of some 
states required it, not the ordinary new trial 
granted on account of an error committed in the 
first, but really another trial. This seems to have 
been out of the tenderness the law felt for the poor 
fellow who was in danger of being ousted, who 
perhaps had a better defense than he realized or a 
better one than the lawyer he was able to hire 
knew anything about. But the usual consequence 
was that the judgment in the first action was taken 
by default and the real fight put off till the second 
trial, and the practice has been abandoned in many 
jurisdictions. 

The theory of a fee simple title is that the holder 
owns up to the sky and down to the center of the 
earth This means a great deal in these days of 
mines and gas and oil wells, so far as the down is 
concerned, and if aviation keeps progressing the 
up will soon mean a great deal, too, for what right 
has an aviator to make a racket and scare my 
family just over the top of my roof any more than 
on the ground? 

While the free American citizen with a fee simple 
title to a body of land need not let any other person 
go upon it or mine under it, or buy it, or interfere 
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with him» the day may come when a railroad or 
trolley company wants a right of way through it. 
Of course, such a company cannot force the owner 
to sell or lease a right of way any more than any- 
body else can. But the legislature has provided 
that such a company may apply to certain courts 
or officers for a commission to go on the land and 
appraise a right of way and then the company can 
put up the amount of the appraisement and go 
ahead and build the road. This is an exercise of 
what is called the right of eminent domain, the 
superior right by which the state itself takes pri- 
vate property for public purposes on making due 
compensation. Railroads are so nearly public in 
their character that it is deemed proper thus to 
enable them to procure a right of way, else some 
stubborn land owner could get together with a lot 
more of his kind and block all railroad building, 
which would leave us without this most necessary 
means of transportation. 

Indeed, while the law has profound respect for 
the rights of property and the sacredness of owner- 
ship, it has no compunctions about taking property 
away from its owners whenever its need and their 
mulishness meet. It is akin to necessity which is 
said to know no law and also to be the very 
highest law. As a matter of fact, the state is and 
must be sovereign over its citizens, for all good 
government must be conducted for the greatest 



REAL ESTATE 78 

good to the greatest number, and while it now 
and then looks a little high handed to run a rail- 
road or interurban line right through a citizen's 
door yard, yet when it is considered that he is 
exceedingly well paid for it and that the country 
needs the road, there is no occasion for tears. 



CHAPTER TEN 

Inheritance and Wills 

TT is one thing to make a fortune and quite an- 
•■' other to control its disposition alter your death. 
We have a sort of instinctive feeling that a man 
who owns property has the inherent right not only 
to do what he pleases with it while he lives but to 
say where it shall go when he is dead. He does 
indeed have such right, but it is not an inherent, 
natural or inalienable right, but one purely within 
the control of the law-making power which is the 
legislature. A good many theorists and reformers 
believe that property is not worthy of so much 
consideration and protection at the hands of the 
law but that persons and not things should be the 
object of its solicitude. But we seldom read of one 
of these fellows giving up any property he may own' 
for the general good or refusing the protection of 
the courts and the law when his ownership or 
possession is interfered with. 

The doctrine of the sacredness of property both 
real and personal is as old as humanity, and is 
deeply imbedded in the human heart, like the love 
of home or the disposition to protect one's child. 
While wealth is not the only object to live for, it 
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is nevertheless a wonderfully handy and powerful 
help in time of trouble, for it is no fun to depend 
on one's friends or to go to the poor house and de- 
pend on public charity. It is much nicer and also 
much more sensible and humane to make money 
and take care of one's self and help those who are 
in need. But this cannot be done unless the right 
of property and its o¥niership and possession are 
upheld and protected by the law. The law is not 
at all worried about it. It is always ready to do 
its part. It is only the theorists and pseudo-philan- 
thropists who are worried about it. And so it is 
that the legislature has the province to and act- 
ually does decide how an o¥nier may handle his 
property, how it shall descend at his death, and how 
he may dispose of it by will. Hence, the law of 
descents and distributions where the common law 
does not prevail is found in the statutes, as is also 
the law of wills. 

The ancient idea was that property ought to 
descend lineally, that is, from father to son and 
from son to grandson and so on, and should follow 
the branches of the family tree, so to speak. But 
ideas have changed, and as a general thing when a 
man dies intestate, that is without having made a 
will, his property goes to his widow and children in 
some proportion; if he leaves a widow and no chil- 
dren, it goes to her, and if he leaves children and 
no widow, to them. But in some states a son-in-law 
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whose wife is deceased will inherit her shate though 
he is not of the blood of the person whose property 
he gets. Some states forbid husband or wife to 
will more than half of their property away from 
each other without the other's written consent. 

The descent of real estate always goes according 
to the law where it is situated, while personal 
property usually goes according to the law of the 
deceased o¥nier*s domicile. The legislature which 
makes the laws of descents and distributions can 
amend and change them provided they do not 
disturb vested rights or impair the obligations of 
contracts, which may not be done under the 
federal constitution. So the way to find out 
where property will go at the owner's death is 
to read the statute and supreme court decisions of 
the particular state, for there and there alone will 
the rules be found. Thus a man has the right to 
dispose of his property by will, only in so far as he 
is authorized by statute to do so. 

The legislature provides how and under what 
circumstances and conditions one may make a will 
and usually requires it to be in writing signed by 
the testator and by witnesses who see him sign and 
hear him declare it his will. Aside from statutory 
restrictions a testator can will his property to 
whomsoever he pleases, and can cut out some 
heirs and enrich others and tie up the bequest and 
surround it with conditions and restrictions. 
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The ancient law of wills was quite a science, and 
included a set of rules for their construction, some 
of them wise and some otherwise. A will, like any 
other written instrument, may need to be inter- 
pretated, but when its meaning is plain there is 
no room for construction and all the rules are 
worthless. When, however, as very frequently 
happens, the language used is ambiguous, then it 
is the court's duty to construe it and decide what 
it means. Generally, of course, the testator is held 
to have meant what he said if his language can be 
understood, but when one part of the will reads 
one way and another part another way, the whole 
document must be examined and the attempt 
made to find out what the testator really wanted 
done with his property. Often, too, the circum- 
stances, the relations between the devisees and the 
previous provisions made for some of them, as well 
as the feeling existing between the testator and any 
of them, throw light on his <iesire and what he was 
trying to say. 

Ever so many men draw their own wills, which 
is a very unwise thing to do, for so important 
a legal instrument, so fraught with future weal or 
woe to one's dear ones, ought by all means to be 
drawn by the best legal talent attainable. It must 
be confessed, however, that some very eminent 
lawyers have fallen down sadly in drawing their 
own wills, as witness that eminent lawyer and 
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statesman, Samuel J. Tilden. The courts are grad- 
ually but surely coming to the conclusion that 
regardless of all the old rules of construction the 
thing to do is to ascertain the intention of the 
testator and give it eflfect, no matter how awk- 
wardly expressed. 

Numerous attempts are made to set aside wills 
on account of fraud and undue influence or for lack 
of testamentary capacity. Many old men who have 
accumulated fortunes become feeble in mind as 
well as in body. Some have what is called senile 
dementia, a weakening of the mind as an effect of 
old age, and in all such cases witnesses can be 
found to testify to divers silly or crazy actions 
before or after the will was made, and it is strenu- 
ously argued therefrom that the testator did not 
have suflScient mental capacity to know what he 
was doing. But it is not every condition of feeble- 
ness or every attack of senile dementia that in- 
capacitates one from making a valid will. If at the 
time it was made he understood what he was doing 
and why, and expressed his intentions fairly well, 
the will must stand although he may have had bad 
spells before and worse ones after executing the 
instrument. So long as a property o¥nier is suffi- 
ciently himself to handle his property with reason- 
able judgment and discretion he may convey or 
will it as he sees fit. 
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Then, too, attempts are frequently made to 
show that some avaricious person obtained an un- 
due influence over the testator and got him to 
make a will to favor such person. In such cases it 
must be remembered that in order to constitute 
fraud or undue influence such person must have 
so influenced the maker of the will that it expresses 
his wishes rather than the testator's and was drawn 
so as to please him rather than the one who made it. 
If, however, the principal beneficiary stood in a 
fiduciary relation to the testator so that he would 
naturally be influenced in his favor, then usually 
he must show that the will was made as it was 
after the maker was advised or knew the legal 
eflfect of what he was doing. Indeed, the law is 
very strict with all persons who are in the relation 
of parent, legal advisor, trustee, guardian, agent 
and the like, especially when they seek to profit 
by any act or expression of the person for whom it is 
their duty to act with the highest degree of fairness 
and fidelity. 

A provision of a will giving personal property 
is called a bequest, and one giving real property, a 
devise. Both kinds of property may be willed with 
equal freedom. The person designated by the 
testator or by the probate court to carry out the 
directions of a will is called an executor, or admin- 
istrator with the will annexed, and is at all times and 
under all circumstances accountable to the courts 
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for the execution of his trust. Usually he must give 
bond, and frequent reports in writing under oath 
are required. Thus a record is made which is open 
to all and it may be used in any case of extrava- 
gance or unfaithfulness. Minors and persons under 
guardianship are favorites of the law and their 
interests are looked after with special care by the 
courts. Woe to the executor or administrator who 
tries to cheat "one of these little ones." 

The courts have no power to say what sort of 
will one should have made, however onesided or 
unfair he may have been in his disposition of his 
property, or what favoritism he may have shown, 
so long as he had mental capacity and acted of his 
0¥ni volition. And there is no more reason why 
courts should dictate how an owner should will 
away his property than why they should direct 
how or to whom he should convey it by deed. 

One of the most unbecoming kind of lawsuits 
arises over the failure of children or relatives to 
carry out their contracts to care for the old folks 
in return for their deeding them the land. Such 
contracts are numerous, both oral and written, and 
in far too many instances the young folks break 
their promises and compel the infirm dependents 
to sue for relief. Sometimes, too, old people 
promise a child, natural or adopted, to give him 
the property if he will stay at home and take care 
of them and then after he has faithfully done so 
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for years repudiate their agreement. Such cases are 
not complimentary to human nature but fortu- 
nately they are not as common aJs might be imagined 
and the courts handle them rather severely when 
a clear violation of an agreement is made out. 



CHAPTER ELEVEN 
C<yrp(yrati(ms 

WHEN a number of men form a partnership and 
thereafter one of them dies, thepartnership is 
thereby dissolved. In order to avoid this and prob- 
ably for other reasons corporations were devised. 
Corporations are free not only from mortality 
caused by the death of a stockholder or director, 
but, unlike partnerships, they are entirely im- 
personal, their affairs being managed by directors 
who are elected by the stockholders. If, in the 
vernacular sense, corporations have no souls, still 
they are immortal in that personal death has no 
sting for them. 

A corporation is formed by a number of persons 
getting together, agreeing on a scheme, making 
the necessary showing to the proper officers, 
paying the required fee and taking out a charter. 
This charter might well be called a chart for it is 
the written plan of operations telling how many 
directors there shall be, how much stock of how 
much face value, the length of time the concern is 
to continue, and the character of the enterprise to 
be undertaken. This charter is issued by the state 
through properly designated officers and is re- 
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corded and becomes a public matter which any 
citizen may examine. The business is run by the 
designated number of directors. The money is 
furnished by those who buy shares of stock which 
are certificates that the purchaser is holder of so 
many shares of the par value of so much. The 
stock book shows to whom they are issued and the 
secretary's books show the names and addresses of 
the stockholders, and whenever a share is sold the 
transfer must be recorded by the secretary. 

When the corporation is first formed the officers 

and directors are chosen and afterwards at stated 

times they or their successors are selected. The 

stockholders are entitled to votes in proportion 

to the number of shares held by them, and the 

important point about all business corporations is 

that the person or persons who hold or control 

fifty-one per cent of the stock control it all so far as 

elections and management are concerned. The 

business is done not by the stockholders who 

really own the corporation, but by the directors 

whose title indicates truly that they are to direct 

its affairs. The way to change directors is to 

get fifty one per cent of the votes and elect 

new ones. 

Public or municipal corporations are for the 
control of public affairs like states and cities. 
Some courts hold that counties and townships are 
a sort of half breed and call them quasi-corpora- 
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tions, which makes ever so much diflference when 
it comes to voting bonds or answering to a damage 
suit. 

The big business of the country is done to a 
large extent by corporations. Practically all the 
railroad companies are incorporated and are held 
to be " affected with a public use," a most awkward 
piece of syntax devised by some court to express 
the idea that they are obligated to do so much busi- 
iness for the public that the public must have some 
say as to how it shall be done. 

A generation ago corporations got into the habit 
of combining and buying up or freezing or running 
out those which would not sell to them, and for 
some unaccountable reason these combines were 
called trusts, possibly for the same reason that a 
man forty years old who herds steers is called a 
cow boy. This trust evil became a wonderful golf 
ball to be driven and putted and mashied and 
lofted by all the political clubs and sticks in the 
country. The theory was advanced and pressed 
that as corporations have no innate rights but can 
exist only by governmental consent, the govern- 
ment can make them be good. And so it was that 
the Interstate Commerce Commission and state 
railroad commissions and commerce courts and the 
like came about. 

One bed rock of orthodox corporation faith as- 
serted ever and anon was that whatever else the 
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l^lature and the courts might do to them they 
could not impair the obligations of their contracts. 
But in the last few years the United States Su- 
preme Court has apparently found a way in the 
case of public utilities like municipal gas and 
water companies to weaken this faith somewhat. 
Nevertheless, whenever you want to float an en- 
terprise, dig an oil well, build a railroad, run a bank 
or a big department store you had better get the 
fellows together and take out a charter, for no 
personal or partnership scheme can begin to com- 
pare with the corporate form of organization for 
safety and eflfectuality. 

The legislation of the last generation has made 
it inciunbent upon corporations to file reports and 
make showings, and sometimes to divide profits 
in a way that they would formerly have con- 
sidered perfectly ridiculous. But there is no way 
for corporations to avoid this, and in spite of it 
they go right on making money, "cutting melons," 
and transacting nearly all the country's business. 
For a long time a lawsuit against a corporation 
was a good deal like a hen roost visited by a fox — 
quite sure to be disposed of in just one way. This 
was especially true in cases wherein juries were to 
settle matters, for the common run of men could 
not shake off the prevailing prejudice against 
corporations, and in some rare instances even 
judges were observed to be tinctured therewith. 
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One consequence was that whenever possible the 
corporations would take or remove such cases to 
the federal courts where the judges were in for 
life and did not care whether school kept or not 
but did care whether men kept their contracts and 
whether corporations had their rights when as- 
serted or defended in a lawsuit. This in turn bred 
much prejudice against federal courts and even 
much more against federal judges. It was a good 
deal their own fault, too, for whenever one of them 
treated everybody fairly, and simply declared the 
law and did not swell up with self importance he 
was popular. 

But prejudice against corporations like preju- 
dice against courts is fast becoming a thing of 
former days. Corporations are more and more 
demonstrating their own usefulness and in this, 
as in other matters, whenever men come to 
see what it is that butters their bread, they are 
for it. 

The law of corporations forms an astonishingly 
large part of the reports of the various courts, and 
a knowledge of its settled principles is indispen- 
sable to the business man who engages in corporate 
enterprises. But in this matter also, his only safe 
course is to rely on his lawyer for advice in all 
matters of form and detail and in all things per- 
taining to the requirements which recent legisla- 
tion has made concerning corporations. 



CHAPTER TWELVE 

The Stales and the United Stales 

WHEN the colonies became states and the coun- 
try became a nation certain trades and com- 
promises were made, most of them arising out of 
the slavery question which was already casting 
its shadow before. Even the location of the capitol 
at Washington was the result of a political trade, 
quite interesting to look up in these modem days 
when similar schemes are occasionally concocted. 
The consequence was that we had a nation and 
thirteen woidd-be-nations, all one an4 yet not all 
one. When Beecher delivered his lecture on the 
reign of the conunon people he dovetailed the 
fingers of his two hands and manipulated them on 
their hinges to show how the two governments or 
kinds of government were interlocked and still 
worked harmoniously. The nation was, of course, 
sovereign and some of the states claimed to be 
sovereign also, and there was much talk about an 
indestructible imion of indestructible states. 

The big question came when South Carolina 
decided to secede. It was argued that the states 
had met and framed the constitution and thus 
formed a partnership which they could dissolve or 



87 



88 PRACTICAL LAW MADE PLAIN 

leave when they saw fit. But the reply was in sub- 
stance what a statesman of Missouri said long 
afterwards, that it is one thing to scramble eggs 
and quite another to unscramble them. Webster 
in his great reply to Hayne called attention to the 
preamble of the constitution which reads, "We the 
people" and not "We the states," and eloquently 
proclaimed the union to be a union of the people 
constituting the country and not merely a joint 
stock scheme of the states. It was argued, there- 
fore, that a state could not secede and thus break 
up the union, and that the attempt to do so was 
treason. The civil war was fought to settle this 
question and ended in favor of the Webster theory. 
Then the saying sprang up that this is a nation 
with a big N. Internal improvements, the rejuve- 
nation of commerce and emigration following this 
war soon made this a wonderful and wide-awake 
country. But every now and then some question 
would come up involving a conflict of authority 
between a state and the United States. It was held 
by the courts and generally understood that each 
state was so far sovereign as to have what is called 
the police power, which really means the power 
to defend and look out for itself, and thus it came 
to pass that a state could pass and enforce most 
any law for the health and safety of its citizens, 
such as quarantine laws, Texas fever statutes, 
prohibition acts, and the like. 
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It was generally thought that Congress bemg a 
legislative body possessing only such powers as 
are enumerated in the constitution or plainly 
implied therefrom could not exercise any police 
power of the nation, and that this must be left to 
the states. But from time to time the Supreme 
Court held that the federal government was sov- 
ereign over every foot of its territory and over 
every citizen within its domain and could prohibit 
the shipment of lottery tickets from one state to 
another, enact pure food laws affecting everybody 
in the country, and even prohibit the shipment of 
intoxicating liquors into a dry state. Atjthe same 
time the Supreme Court in a bank guaranty case 
from Oklahoma held substantially that the police 
power of a state concerns not only the health and 
safety of the citizen but his comfort and conven- 
ience as well, so that now no man knoweth its 
limits. Thus there has grown up a decided centrali- 
zation of power in the national government, and 
at the same time an increasing recognition of its 
power, as well as that of the states, over the 
citizen. 

We are all familiar with the fact that the Inter- 
state Commerce Commission looks after the rail- 
roads which traverse more than one state, while 
state railroad conmiissions do the sanie with regard 
to railroads within the state. This double system 
has led to all sorts of confusion and trouble.|^One 
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State has one requirement which an interstate 
road must observe while an adjoining one may 
have a different one, and it often puzzles the opera- 
tors and counsel of a through line to know how to 
obey all the laws passed for its observance. Re- 
cently the United States Supreme Court has held 
that the rates fixed by a state commission for state 
runs must be ignored when such rates operate to 
diminish the through rates prescribed by the Inter- 
state Commerce Commission. This decision works 
« a serious conflict of authority and a number of states 
have united to have it reversed. The residt will be 
full of interest to all students of current constitu- 
tional history. 

Each of us owes allegiance to his state and also 
to his nation as a citizen of each, though it is 
possible to be a citizen of the United States and 
not of a given state. But it is not possible to be 
a citizen of a state and not of the United States. 
There seems to be a growing and unmistakable 
tendency towards the nationalization of our gov- 
ernment. One flag floats over us all, one govern- 
ment alone can send us to war with a foreign foe, 
one power alone can protect us from the aggression 
of an attacking enemy, and one judicial tribunal 
only can decide lawsuits between the states. Then, 
too, there is a very natural and commendable 
feeling of pride and security in the contemplation 
of the great power and prestige of the United 
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States, and it is comforting to feel that one is not 
only subject to so great a country's call, but is a 
constituent member of its citizenry, and entitled 
to its fullest protection and to share its greatest 
glory. 

Great international questions and world wide 
projects fill our minds now and all this has a 
natural tendency to minimize our tenacity for 
state rights and to lessen our disposition to assume 
a defiant or belligerent attitude towards the gen- 
eral government of our country. For law is not 
only the civic atmosphere of the citizen but is also 
the medium in which the nation itself must live 
and move and have its being. 
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CHAPTER THIRTEEN 

The Constitution 

npHE United States and all of the forty-eight 
^ states have written constitutions. A great deal 
of ignorance and still more prejudice exist touching 
the province of a constitution. When Alexander 
Selkirk was monarch of all he surveyed from the 
center all round to the sea he had all the rights 
and liberties there were. But when Mr. Friday 
added himself to the population of the Island, Mr. 
Selkirk was no longer It with a capital I. And 
when the population became dense • somebody 
had to be boss and it was necessary to come to an 
understanding in order to save riots and keep 
down factions. So it is with any state or country, 
especially under our system which has the gov- 
ernment come up from below and not down from 
above. 

The Declaration of Independence announced 
not only that all men are cheated equal, which 
means equal so far as their civil rights are con- 
cerned, but also that all governments derive their 
just powers from the consent of the governed. Were 
it not for what the World War has just taught us 
about absolutism and kingship it would be hard 
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for US to appreciate what it took to make such a 
declaration in 1776 when sovereignty was almost 
universally deemed to rest in a few select outfits 
like the modem HohenzoUems and Hapsburgs 
who in some inscrutable way seemed to have been 
providentially vested with authority to rule com- 
mon folks. The very idea that these common 
people had any right to say a word about their 
government was perfectly absurd, don*t you 
know. It really made the potentates and princes 
quite tired. But men had come to the colonies 
over here for the very purpose of having a freedom 
unknown in Europe, and they had among them a 
good many men who loved books and the science 
of government and who were quite willing for 
their slaves to do all the work while they reveled 
in the contemplation of hiunan freedom These 
statesmen, for statesmen they were, had read that 
great work of Montesquieu's entitled Spirit of the 
Laws and that charming work by Blackstone on 
the common law, and had dug up all there was 
known about the little two-by-four republics which 
used to spot Greece, and they really astonished the 
world when they put out that daredevil declaration. 
And later, wheri the flower and chivalry of colonial 
statesmanship gathered in convention to frame a 
constitution they doubly astonished the world by the 
document they turned out. Gladstone said it was the 
most wonderful document ever struck off by men. 
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The colonies, or rather tiieir inhabitants, sent 
their delegates to this convention to frame a con- 
stitution. No state, no colony, no clique, no clan, 
no party, but the entire population was doing this 
thing through these delegates, and this population 
afterwards adopted the constitution those dele- 
gates framed. In other words, it was as if all the 
one hundred and ten million people of the present 
United States should now meet and choose dele- 
gates to frame for their adoption a constitution 
to govern them and then should adopt it by vote. 
The constitution says that it is the supreme law of 
the land. It could not be a constitution otherwise. 

Statutes are enacted by the legislative depart- 
ments of government. They are construed by the 
judicial department and enforced by the executive 
department. But the constitution is not made by 
any department or by all the departments of gov- 
ernment, but by the people themselves who are 
behind and before, beneath and above all such 
departments, just as the ordinary meeting is above 
any and all committees appointed by its chairman. 

Some of the people form a state but all of the 
people, not all of the states merely, frame a con- 
stitution which is the highest expression of their 
governmental will. Whenever any subordinate 
division, such as a state or a district or a city, 
undertakes to pass or enforce laws it is and of 
necessity must be subject to and bound by the 
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higher — ^the highest — ^law, the constitution, or 
else there would soon be turmoil, dissention, and 
anarchy. As a man's constitution means his whole 
strength and power of endurance so a nation's or 
a state's constitution means its supreme effort at 
self guidance to which all the elements and organs 
must be obedient. 

The peculiarity about our constitution is that 
the men who framed it set down in black and white 
just what bounds limit the different constituent 
elements of our government. Such a constitution 
is called a fixed or rigid constitution, unlike that 
of England, which is merely an unwritten lot of 
customs and policies which may change with each 
new parliament. In England the parliament is the 
constitutional convention and legislature combined. 
But in America our congress is a body with enu- 
merated powers only, and our state legislatures are 
cabined and confined within the limits set by the 
federal and state constitutions. When a state or a 
country gets tired of its constitution it can amend 
it or call a convention and frame a new one or in 
desperate cases have a revolution, which would 
be costly and probably bloody. 

The passengers on the Mayflower adopted a 
constitution for their own government and they 
were in honor bound to obey it. So with a literary 
society which adopts a constitution, or a political 
convention which adopts rules, or a state or nation 
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which adopts a constitution. It is in any case the 
highest law, the super law, if you please, because 
the direct and express will of the people themselves. 
No citizen may violate it with impunity, neither 
may any collection or combination of citizens, like 
a legislature or a court, violate it with impunity. 
It is the supreme law of the land. 

Now is as good a time as any to speak of the old 
but ever new question — ^the power of a court to 
declare a statute void because imconstitutional* 
A few years ago a certain law maker sent numerous 
articles to the papers denouncing such a thing as 
a judicial usurpation of authority, and declaiming 
with great big declaims that the legislature has 
the right to pass laws undisturbed by judicial 
meddling. However, had the l^islature that 
winter passed an act that this constitutional stu* 
dent's land and cattle should be taxed just twice 
as high as those of his neighbors, he would doubt- 
less have screeched with wrath, and would have 
denounced the legislature for a plain breach of the 
constitution, nay more, he would have rushed into 
court and prayed that such iniquitous act be 
declared void because in conflict with the constitu- 
tion which provides that the legislature shall pro- 
vide for a uniform and equal rate of assessment and 
taxation. 

By the will of the people as expressed in the con- 
stitution the courts are vested with judicial power. 
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To construe a statute and see whether it harmo- 
nizes or conflicts with the constitution is so mani- 
festly an exercise of judicial power that I will take 
no time to prove so axiomatic a thing. Hence, 
logically, as well as practically, the only way to 
protect the citizen in his constitutional rights is to 
see that all statutes passed for his control are free 
from anything which takes away such rights. 
Read Judge Field's lectures on the constitution 
and Beveridge's life of the great chief justice, 
John Marshall, and you will be convinced of the 
court's power to pa^ on the constitutionality of a 
statute. 



CHAPTER FOURTEEN 

Legal Aphorisms 

HUMAN experience has brought men to regard 
the sayings of the wise as good things to trea- 
sure up. Our mothers who sent their boys in the fall 
to gather pennyroyal and other herbs for salve, and 
our fathers who regarded tansey as good for bitters 
in the spring, had accumulated a stock of wisdom 
well worth handing down to us. 

The law has gathered together a host of sayings 
called maxims which embody and express the 
ribs and vertebrae of the structure. They are all 
worthy of study by the law student and of frequent 
consultation by the practitioner and of interest to 
others as well. But aside from these formal maxims 
of the law an experience of forty years has enabled 
the writer to pin faith in divers notions, some of 
which are now written down for the first time. 

It is not the fee that makes the lawyer work, 
it is the fear of being beaten by the other lawyer. 

The prominent lawyer who never lost a case 
has gone to join the cow who had her upper teeth, 
pulled. 

The young attorney whose brilliant address to 
the jury brought him a whole flock of good cases 



LEGAL APHORISMS 99 

is still at large. The return reads, ^^not found in 
my bailiwick." 

Possession, like the statute of limitations, may 
be more of a shield than a sword, but it is a very 
present help in time of trouble. 

The greatest compliment paid to a lawyer is for 
a business man to designate him executor of his will. 
If your case conceals an African in the woodpile, 
you may be sure the court will find it out. 

Innocence is the best defense in a criminal case, 

but about the next best one is the closing argument. 

Hard work wins lots of lawsuits, and many a 

lawyer has seen his cause escape because he left 

the bars down somewhere. 

The fellows who sit around livery stables and 
spit, tell us that lawyers are dishonest, but they 
will pay them for keeping secrets they would not 
tell their own wives. 

Lawyers who sell out their clients are about as 
plentiful as mothers who abandon their babies. 

Ignorance is no longer deemed an essential 
qualification for a juror. 

The average jury will try hard to do what seems 
real justice, and will sympathize with the lawyer 
who seems to be striving for the same object. 

A reasonable doubt is all right until some court 
undertakes to define it. 

Technicalities, like creases in one's trousers, add 
to the ornament but not to the health of the wearer* 
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Though your client be guilty, he has a right to 
be hung with due respect to the legal requirements. 

It is not necessary to admit that the other side 
may be right or that it is even entitled to live. 
But it is not good policy to sneer at it with too 
many sneers, or jeer at it with too many jeers. 

If you don't feel well get a continuance. A law- 
suit is a fighty not a sanitarium. 

If you are not sure the next question on cross- 
examination is safe, don't ask it. More legal barks 
have been wrecked on the siren-shores of cross-ex- 
amination than on any other. 

If the opposing witness is a child, be careful. 
If the opposing party is a pretty woman, beware! 

If your case involves an unfaithful guardianship, 
an act of unfilial conduct, or of cruelty to a child, 
settle on the best terms possible. 

War brings peace; peace brings treaties; treaties 
bring lawyers, who really settle things after all. 

Law is a rule of action; lawyers arerulers of action. 

Solomon told of three things beyond the ken of 
man to account for. Had he lived under the com- 
mon law, he would have added the verdict of a jury. 

Equity follows the law — ^and sometimes over- 
takes it. 

The doctrine of estoppel is well expressed by the 
couplet : 

"He that will not when he may. 
When he will, he shall have nay." 
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Don't rely on the ignorance or laziness of the 
other side. Always assume that your opponent 
will have all his points looked up as well as all of 
yours, and if such assumption be too assumptive, it 
will hurt nothing. 

Before relying on a decision, see whether or not 
it has been overruled. 

Don't assume that the court knows aU the law 
of your case. Prepare in just the same way you 
would if the trial judge were a young beginner, and 
be able to give a reason for ev^ry legal hope there 
is within you. 

Don't take it for granted that what seems per- 
fectly plain to you is equally dear to the court or 
to the jury. Clerical amplification and Grecian 
repetition are often wisely employed to clarify 
the law and elucidate the facts. 

If discouraged over your law point, don't be too 
sure the rule of law will not change. Somebody 
must start a revision or reversal, and why not you? 
The law makes progress by conforming to the 
changing needs of society. Possibly your point is 
one which may mark such a diange. Therefore, 
if it is a good one, press it. 

In pleading, follow the beaten path. It may 
seem to wind too much, but it will lead you out, 
and that is what you want. 

For stating a cause of action plainly, concisely 
and without repetition, read the letter the church 
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at Jerusalem sent to the disciples at Antioch 
found in Acts 15 : 23-29. 

In briefing a case set forth the points clearly 
and array your authorities in support of each, and 
if really in doubt on one of them don't be afraid to 
say so. The court will know how to sympathize 
with you. 

In presenting your cause to an appellate court, 
remember that however familiar it may be to 
you, it is all new to the court. It is well to start 
by telling what the lawsuit is about. 

In your petitions for rehearing, bear in mind 
that italics and excoriation may be overused. 
Other things are more convincing. 

If your side of the case is weak in fact or in law, 
you might try what assurance can do. 

If you have a good case, never inind how many 
lions there are in the way, go ahead and win. 

If your client is a simpleton, don't give up on 
that accoimt. He may win the sympathy of the 
jury by reason of his very weakness. Such things 
have happened. 

If you can't bluff the bull dozer on the other 
side, appeal to the jury, maybe they can. 

In your argument to the court, omit the perora- 
tion. 
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